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Contractor or Employee? 

Clubs are often confused by what defines a contractor as opposed to an employee relationship. 
 
Representing an employee as a contractor can present significant risks to a Club, including 
potential underpayments, and should the agreement be terminated, unfair dismissal or general 
protections claims.  
 
On 9 February, two decisions were made by the High Court concerning how to determine 
whether an independent contractor or employment relationship exists, with the contract 
between the parties now the key factor. 
 

What the Court Said 
 
The High Court has emphasised that in determining an independent contractor relationship, the 
primary method is to look at the relationship by referencing the rights and obligations of the 
parties under any written contract.  
 
Previously, the test was to use what is known as the ‘multi-factorial’ test. This looked more at the 
day to day operations and the relationship as a whole and would examine factors such as control, 
use of equipment, ability to sub-delegate etc. More weight was also given to certain things like 
control of work. Whilst the written agreement was still looked at and relevant, it was not 
conclusive.  
 
Now the contract is of utmost importance and the previous approach is a less important. 
 
The Court also made it clear that how parties want to identify themselves, or their own 
understanding of the relationship is irrelevant.  

The Cases 

In the first case, a backpacker who obtained employment with a labour hire company and was 
allocated to work on various construction sites run by a host builder (who was the company’s 
client) was found to be an employee. The Court referenced the agreement between the two and 
of particular relevance in finding he was an employee was: 

 the company determined how much was paid to him and paid him directly; 

 they retained a “right of control” over him and directed him where to work; and 

 they were able to terminate his engagement if he failed to obey their directions or those 
of the host builder. 
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The second case involved two truck drivers who were initially employed by a company but then 
entered into agreements with the company to purchase trucks and be deemed as contractors. 
The drivers established partnerships with their wives and were responsible for maintenance and 
other costs of the trucks they bought. The engagement was long lasting (1986-2017) and they 
worked more-or less regular hours. 
 
The Court held that they were both contractors and did so with reference again to the contract 
and in particular the fact that: 

 the contracts were between the company and each of the partnerships; 

 the contracts set out that they were to operate and maintain a truck for delivery of the 
company goods; 

 the company was unable to exercise much control over how they provided the delivery 
services and they could have performed delivery services for others outside of hours if 
they wished; and 

 although there were set working hours this could be flexible. 

What this means for Clubs 

1. Ensure that a clear and comprehensive written contract with each independent contractor 
is entered into and that the terms and wording properly reflect that of an independent 
contractor relationship. 

2. Avoid providing too many assets to a contractor e.g. equipment, tools, vehicles etc. as 
whereby the person providing the services brings most of the assets and maintains them, 
this is a good indicator they are a contractor. 

3. Ensure that any contract does not give the Club too much control over how a contractor 
actually does their work. 

4. Be cautious about ending an employee agreement and then re-engaging them as an 
independent contractor to do the exact same work as this could result in “sham 
contracting” which is illegal. 

5. While the multi-factorial test is no longer the main method, it is still useful in setting out 
the various factors that indicate an employment or contractual relationship and can help 
guide a Club as to what relationship exists and what is needed to be shown in a contract. 

Clubs SA has a number of templates and information available on contracting of services for 
members. Should any Clubs wish to discuss these cases and what it means further or require a 
template contractor agreement then they can contact Clubs SA on 8290 2200 or 0448 273 355. 
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